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Kav LaOved’s 2008 Activity Report

An ever-increasing number of cases were handled by Kav LaOved during 2008. 8,200 worker complaints were documented on our computers
 and dealt with, compared to 7000 in 2007, an increase of nearly 18%. Most of the complainants were, as usual, migrant workers and refugees, who made up 83% of our caseload. Migrant workers comprised the overwhelming majority of cases, 69% of the total. Refugees comprised a smaller number, 14%. Israeli workers made up 11% of the face-to-face complainants but they also received advice by telephone and email. Palestinian workers made up 6% of those contacting Kav LaOved. The gender composition was balanced, 53% males and 47% females. 

For a full rundown of the people contacting our offices, the specifics, problems and phenomena occurring in each industry, sector and ethnic origin, please see the topical sections of our 2008 annual report, available at our website. These reports concern asylum seekers and refugees, the care-giving industry, workers from China, agricultural workers from Thailand, court work concerning the status of migrant workers, work concerning the Ministry of Interior’s policy, and telephone and email advice given to Israeli workers – On Women and Change. 

As in previous years complaints to Kav LaOved focus on two main topics: salaries and work permits. To provide an adequate response to the huge number of callers we have had to train and escort volunteers without whose persistence and willingness to work under pressure and in overcrowded conditions we could not have served the tidal wave of workers contacting us this year. 

This annual report does not attempt to detail all we have done this year. We shall, however, try to indicate key and prominent topics and trends in 2008. Two items are our attempts to knock on the doors of enforcement authorities with a view to deterring salary withholders from caregivers, agriculture workers and others in the private sector, and our success in improving the pre-trial stages of dealing with workers’ complaints, obtaining wages due to workers without resorting to the courts or contacting an outside attorney. 

Knocking on Enforcement Authority Doors

The lack of action by enforcement authorities against offenders affects all sectors: fro migrant workers and refugees, through Palestinian workers from the Occupied Territories working in Jewish settlements, most of whom are paid less than the minimum wage and denied basic safety conditions due to lack of government supervision and the absence of safety measures in their workplaces, to low-paid Israeli workers employed by firms that routinely violate their rights. 

Migrant workers and refugees: enforcement policy in retreat 
The failure to pay wages is the most common complaint made by migrant workers and refugees. The withheld pay was, mostly, extremely low: from a fortnight’s pay to that of a month or two. The common and perturbing practice of non-observance of the law and non-payment of wages, which affects the ability of workers to subsist at all, led us to devise effective counter-measures, which would deter employers without financial loss to the affected workers, and bring about the immediate release of back-pay. 
We started the year by seeking help from the Ministry of Industry, Trade and Labour’s (MoITL) criminal and administrative enforcement system, which is responsible for the criminal enforcement of labour laws, and whose stated objective is to deal with failure to pay wages, specifically, failure to pay the minimum wage. Criminal enforcement, by definition, does not require any outlay on the part of the worker. Investigations may be embarked upon fairly swiftly, and the criminal element should be a good deterrent. Similarly, administrative enforcement, which entails withholding or denying migrant worker employment permits, is a formidable sanction for private caregiver and agricultural employers, construction firms, job brokers and the like. By contrast, enforcement through the courts is inefficient and often unreasonable: a civil lawsuit to obtain unpaid wages requires the worker to lay out money and is often a protracted affair. The courts are an ineffective means of obtaining two to six weeks’ unpaid wages in a timely manner.
Great expectations led, unfortunately to great disappointments. The MoITL criminal and administrative enforcement system proved to be a great let down. The most egregious example of MoITL failure this year was in connection with caregivers. Complaints on behalf of 275 workers whose employers failed to pay them in 2008 were submitted to the criminal enforcement and administrative licensing authorities. No action was taken at all: no fines were imposed and no migrant worker employment permits were withheld or restricted and, to the best of our knowledge, no investigations were instigated.
The Ministry actually declared it was following a non-enforcement policy in the caregiver industry, and announced it would not be withholding employment permits even under serious, sweeping worker rights violations. In the past, administrative enforcement proved quite effective: until mid-2007, we would pass workers’ complaints on the MoITL administrative unit regarding withholding pay, sexual exploitation and employment in violation of permit terms. This considerably reduced the worst violations. Since mid-2007, the Ministry refuses to withdraw caregiver employment permits, claiming that the cases would be rendered life threatening for the employers in need of care. In September 2008 we applied to the Minister claiming that the policy was in contravention of a State undertaking pursuant to High Court Ruling 5215/05 and to the Migrant Workers Law.
Thai workers: State failure to deal with rampant violations
Agricultural workers, mostly Thai migrant workers, are considered to be the most exploited workers inside Israel’s pre-1967 armistice lines. Wages are low and average 12.8 shekels per hour. Thai workers put in a great deal of overtime and often, unlawfully, are worked seven days a week. Some 80% of the complainants report withholding wages, often for several months.

Their physical isolation and residency in remote parts of the country, together with the language barrier and the large sums they are forced to pay middlemen in their countries of origin for the right to work, mean that effective patterns have not emerged for the workers to deal with these serious violations. The workers often become the hostages of their employers. 

Such a serious and systematic pattern of sweeping violations is ideally suited to extensive, actual criminal enforcement in order to root it out completely. However, the enforcement agencies with the powers and tools to do the job – the MoITL and the Immigration Authority – maintain their refusal to act decisively and to provide protection for workers who have the courage to complain about their employers. In 2008, the State demonstratively failed to protect agricultural workers and the farmers who employ them will continue to treat the laws protecting them as dead letter (click here for more information).

Safety laws are not applied to Palestinians employed in Israel and in Jewish settlements

The issue of employing Palestinians from the occupied Territories in Israel, particularly regarding their pay and social rights, falls under the Ministerial Committee on Security Affairs Resolution B/1 of 8 October 1970. This resolution determines that Palestinians receive gross and net wages ‘equal to all other workers in Israel with identical personal and professional backgrounds’. 
In May 2007, the High Court ruled that all labour laws applying to Israeli workers should apply to Palestinian workers employed by Israeli employers in the Occupied Territories.
 Despite the ruling, thousands of Palestinian workers are employed in Jewish settlements and their most basic rights are systematically violated. The principal violations concern their right to minimum wage and to safe and humane conditions. In an area where unemployment is particularly rife, workers are forced to consent to having their most basic rights violated, while the State does nothing to enforce the labour and safety laws. At the parliamentary migrant workers’ committee meeting regarding the work of the department responsible for supervising worker safety in Israeli factories located in the Occupied Territories, the Department Head stated that the lack of resources, including security and escorts, prevents Department inspectors from inspecting the factories.
In recent years high risk factories have been moved to the Occupied Territories. Apart from tax relief, low rentals and cheap labour, they are not subjected to close health and safety or environmental scrutiny. The significance of this for the workers is that they are exposed to work-related injuries and illnesses, which sometimes only appear after several years, due to the use of dangerous materials. Few factories provide their workers with basic training, periodic medical examinations or even medical treatment and proper insurance coverage in the event of injury or illness. In a survey we performed in sixty plants in Barkan, Nitsanei Shalom, Alei Zahav, Karnei Shomron and Emmanuel, all located in Samaria and employing thousands of workers, a bleak picture of health and safety law violations emerges. According to the survey, 97% of workers employed in these industrial zones are directly exposed to risks due to non-enforcement of health and safety regulations in their plants (click here for more information).
Israelis – a positive trend
Complaints made by Israeli workers are handled at a separate MoITL unit, the Regulation and Enforcement Authority. This year, we noted certain improvements: the enforcement unit’s staff levels were significantly increased over the past year and, according to data provided by Enforcement Unit Manager Mr. Hezi Ofir, forty full-time inspectors and fifty part-time students, working as inspectors, are employed there. The Ministry also seems aware of the importance of focused enforcement, meaning that information is not only gleaned from complaints, but also from a profound understanding of labour law violation prone employers, regions and industries. 
Inter alia, the enforcement department’s cooperation with us is noteworthy, regarding an operation undertaken in the last quarter of 2008, which sought to address labour law violations perpetrated by cleaning companies. At the request of the MoITL, we provided information regarding cleaning companies, and the MoITL operation exposed widespread violations: over 90% of the businesses inspected were found to be in contravention of the law. 
MoITL human resources have increased significantly, but it is still a drop in the bucket given the seriousness of the violations and the inability of the Ministry’s enforcement system to create efficient deterrence for offenders. Also, although the inspecting workforce has increased, the legal department is still miniscule and a bottleneck has been created preventing the inspectors’ reports from becoming indictments. Even when a complaint is verified and investigated within a reasonable time, it may be stuck in the system for a long time before becoming an indictment, with the risk of running into the Statute of Limitations. 

State Authorities: Failure to Observe High Court Rulings and Own Regulations
The State in contempt of the High Court 
In legal and administrative matters we note the ineffectiveness of the legal process, even when applied to Government performance. High Court Ruling 4542/02 of 30 March 2006 ruled that linking the legality of migrant workers’ presence in Israel with their employment by a specific employer was tantamount to bondage and therefore unlawful. The High Court ruled that this arrangement impinges upon a great number of protected human rights, and we were proud of this splendid ruling. 
Rulings are rulings, but practice is another matter. When we perceived that the Interior Ministry was not fully enforcing the ruling, we, together with the Hotline for Migrant Workers, Physicians for Human Rights, the Adva Centre and Commitment to Peace and Social Justice were forced to submit a contempt of court application. We asked that the State be obliged to uphold the High Court Ruling in the matter of the binding arrangement, and we pointed out the serious harm done to the rule of law and to the rights of migrant workers as a result of the ongoing contempt of court. On 26 November 2008, the High Court accepted the application and ruled that the State was indeed in contempt of court. A further hearing has been set for June 2009.

Which Authority Respects its Regulations? 
This year we found ourselves mired in never ending minutiae with a view to making the State implement not only Court Rulings, but also declarations made to the Court and the regulations it formulated. The Interior Ministry is good at declarations, but less so when it comes to subsequent action. For example, the Interior Ministry’s Population Authority has an application submission rule according to which no administrative decision may be taken regarding a particular worker without first receiving his official application, providing a notice in writing on the state of the application, issuing an interim permit while the application is deliberated and holding a hearing in case a visa is revoked. This rule is not applied routinely. Workers are sent away empty handed and not allowed to submit written applications, the applications are not deliberated and no hearings are held before rulings are made. 
We were repeatedly called upon to insist that this simple procedural rule be carried out. This entailed written applications on our part coming after workers had contacted our offices, following which the Population Authority would be disposed to act according to its own regulations. But not all complaints were solved in correspondence with us. All too often we were forced to resort to the courts in individual cases entailing violations of regulations or High Court Rulings. Indeed, sometimes individual court petitions to uphold the Ministry’s own promises, regulations or High Court Rulings fail to resolve the issue. For example, the Interior Ministry went back on its statement, which it gave in an individual administrative petition against it. In order to force it to act on its statement, we found ourselves resorting to a Contempt of Court application (for more information click here)
These Population Authority actions oblige us to engage in endless gruelling close legal follow up, whose sole objective is to force the Authority to conform to its own regulations, statements and undertakings in the Courts. 

No Discretion: a ruling and its meaningless interpretation
On July 25, 2007, the High Court handed down a Ruling, which the Interior Ministry applied in a meaningless fashion – a policy with which we were repeatedly forced to deal in 2008. The ruling in Administrative Appeal 6745/06 Ministry of the Interior v. Con Tensa determined, based on the particular circumstances of the case and other considerations, that calculating a migrant worker’s period of work in Israel included periods that the migrant worker spent outside Israel following his initial arrival. 
Before the ink had time to dry on the Ruling, it became clear that the State was implementing a generalised, unhelpful and meaningless interpretation to a Ruling handed down in highly specific circumstances. Under this interpretation, the Interior Ministry declines to extend migrant workers’ residency permits, if it emerges that they had once stayed in Israel, even legally, and that more than five years and three months had elapsed from the time of their first arrival in Israel. 
The State does not trouble to inform migrant workers of the new policy before their arrival: the Interior Ministry has never disseminated the new rules regarding granting entry visas to Israel’s embassies abroad, and the Consulates continue to issue entry visas to people, who are in fact no longer eligible to work in Israel under the new policy (click here for more details).

Flying Visa: deliberate State negligence
In 2008 almost one hundred complaints were made to the Police regarding migrant workers who fell victim to various scams. The most common scam is called ‘flying visa’. Middlemen bring migrant workers to Israel for exorbitant commissions – tens of thousands of dollars, with no employment waiting for them in Israel. 
The authorities act on a policy of deliberate negligence, and the Interior Ministry refuses to provide solutions. Apart from work with individuals and provision of information, we have submitted a petition in which we point out the State’s obligation to prevent agents and job brokers from cheating workers, and its obligation to provide solutions to individuals who enter legally and at its invitation, but who are unable to work legally because of in-built failures characteristic of the system (click here for more information).

Objective: out of court means of dealing with repeated worker rights’ violations

The many restrictions imposed by court proceedings in cases of repeated and systematic violations of workers’ rights,
 and the serious restrictions to which the criminal and administrative enforcement system is subject, as described above, have led us again in 2008 to attempt to formulate means of dealing with employers’ violations of workers’ rights out of court. We have had some successes.

Contacts with organisations that employ subcontracted workers
This year an effective means of obtaining unpaid money from recalcitrant employers was introduced, that of direct contact with organisations using subcontracted workers. This proved to yield rapid results and more importantly, complete ones. Successes relate to organisations with workers who are employed indirectly, such as refugees and citizen workers employed through a cleaning sub-contractor, workers employed by the Airports Authority through a contractor and bank cashiers employed through subcontractors. 
In late 2008, we were contacted by the Tel Aviv Municipality Comptroller’s office informing us that the Municipality had taken on board the idea of its responsibilities as an organisation for subcontracted employees who served it. Its inspectorate prepared a sample for inspection by an accountant. This will lead, we hope, to further cooperation in improving supervision of subcontracted worker rights in 2009.

Further out-of-court enforcement junctures 
Following an extended correspondence with the government’s investment centre, conducted by the forum for the enforcement of workers rights (in which Kav LaOved is an active member), the centre adopted our requirement of setting standards for companies and factories applying for public development grants. These requirements include a clean record on workers’ rights violations. The centre is helped by information it received from the MoITL Enforcement Authority. We believe this to be an achievement in the chain of awareness for pre-empting worker rights violations.

Civil enforcement
Following several years in which we have attempted to advance the use of civil enforcement tools,
 there have been achievements. One of them is work we undertook on behalf of a group of Palestinian workers at the Soda Club factory in the West Bank. The workers, who were employed through a contractor, were subjected to flagrant breaches of labour law. Contacting Soda Club and, particularly, contacting a large Swedish firm that buys Soda Club products, yielded rapid results: the violations stopped, an in-depth examination of the rights of Palestinian contract workers was conducted, and the contractors employing the Palestinian workers were selected judiciously (for more information click here).
Pre-trial work at Kav LaOved 
Another objective in which we achieved much this year was reducing the number of court cases and doing everything possible to ensure that wages were paid without recourse to the courts. Our most significant achievement this year was the sharp increase in the number of workers who, with our help, received money from their employers without recourse to the courts. 
This is an important achievement. It is the outcome of the devoted work by staff and volunteers those who handle workers’ complaints and expresses the employers’ fear of the large outlay involved in allowing the cases to go to court. Another contributing factor is the bridging work performed by Bar Ilan University and others at our offices. 
However, most cases ended in a compromise, in which the workers gave up some of their rights to save time spent in court and legal fees. We are uneasy with a situation where workers are forced to forego some of their rights, although this cannot be avoided in legal processes, which are inherently costly and time consuming. This trend applies to migrant and Israeli workers. For Palestinian workers we are almost invariably obliged to resort to the courts. 

Legislation

Amendment 24 to the Salaries Protection Law
In June 2008 the parliament approved an important amendment to the Salaries Protection Law, an amendment that Kav LaOved instigated and promoted as part of our work to enforce workers’ rights. The amendment constituted a genuine revolution, and became law in February 2009. According to this amendment, an employer failing to provide a pay slip or providing a pay slip not in accordance with the law will face criminal charges. Also, a worker not receiving a pay slip may prosecute to obtain compensation of up to 5,000 shekels for each pay slip not provided. 

Amendment to the Worker Notification Law
This amendment came into force in January 2008 and was initiated by the Forum for the Enforcement of Worker Rights. The amendments states that an employer which contracts a service, where pay and conditions are specified, shall be obliged to notify the subcontracted workers of the pay and work terms set out in the said contract. This is an important amendment, since such contracts often specify wages, which the subcontracted workers are not aware of, as they are not a party to the contract between the employer and the contractor. The amendment ensures workers receive this information. 
Legal Work – Labour Courts

569 lawsuits were submitted in 2008 to labour courts after employers were contacted and asked to pay to avoid court action. Cases involving small sums, such as on behalf of house cleaners working once or twice a week are handled by Kav LaOved’s attorneys, as are those of public interest, such as fines imposed for early resignations. Other cases are forwarded to external attorneys with special agreements with Kav LaOved.
Unlawful dismissals
In 2008, we made extensive use of restraining orders for dealing with unlawful dismissals, particularly on behalf of workers trying to obtain their rights through us. No fewer than 53 workers returned to work after we obtained restraining orders on their behalf. 15 of the workers were dismissed after sending letters to their employers, in which they demanded their rights; the others, Palestinians working in Jewish settlements, were dismissed after filing a lawsuit with our help to be paid the minimum wage and to obtain other rights. 

�  The large number of complainants together with the organisation’s limited human and physical resources resulted in partial records of complaints we dealt with on our computers. We are constantly trying to improve our computerised documentation, but this comes at a price, since it encumbers our complaint handling processes. The sharp increase in complainants this year brought this home to us strongly. The challenge of maintaining a balance between providing a service and the need to document it will, no doubt, be with us in the foreseeable future. 


� High Court Ruling 5666/03 Kav LaOved et al v. the Jerusalem National Labour Court et al. 


� Much has been written on the failures of legal proceedings in tackling systematic violations. See, dor example, the ACRI report “� HYPERLINK "http://www.acri.org.il/pdf/WorkersSummary.pdf" ��working without dignity�”


� The term ‘civil enforcement tools’ in this context means independent individual or group action in places, where law enforcement or courts are acting slowly or cumbersomely. 
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